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divisive courses contrary to the solemn engagements under which
they came at their ordination, and, further, it instructs the Presby-
teries and Kirk-Sessions to maintain order and discipline in the
several congregations under theiv charge, in accordance with the
constitution of this Church, as necessity may arise.”

L
CHURCH PRIVILEGES

“The Synod declare, in accordance with lormer resolutions, that
the Church's privileges, such as admission to the Lord’s Table and
baptism, are not to be given to any who engage in Sabbath work
(other than works of necessity and mercy), and who travel by trains
oLCars tun in systematic disregard of the Lord’s Day.”
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APPENDIX IX

DISCIPLINEL

The Form of Process

SessioN [, Aprit 18, 1707—ACT APPROVING A FORM OF PROCESS
IN THE JUDICATORIES OF THE CHURCH WITH RELATION
10 SCANDALS AND CENSURES

‘The General Assembly having this day, and at several former
diets, had read in their audience the overtures concerning a Form
of Process in the judicatories of this Church with relation to Scandals
and Censures, which were transmitted by the late General Assembly
to the several Presbyteries for their judgment thereupon, and having
malurely considered the said whole overlures, with the remnarks and
abscrvations of Presbyterics made upon the same after full reasoning,
botl in Commitlees and open Assembly, upon the several particulars
contained in the said Form of Process, the General Assemibly did,
by their voles. nemine contradicente, and hereby do, ratify and
approve the foresaid Form of Process as now amended, in the whole
Lheads and articles thereof, and appoint and ordain the same to be
observed and practised by the respective judicatories of this Church
s an act and ordinance of Assembly, and as fixed binding rules and
directions in (he whole matters therein contained, cxcept the
seventl, cighth, and pinth paragraphs of the fourth chapter, and
what concerns e pressing of the Oath of Purgation-—as 10 which
the General Assembly supersedes at this time to enjoirt the obser-
vation thereof as positive standing rules; bul they did, and hereby
do, unanimously reconunend {o the several Presbyteries and other
judicatorics of the Church, that they repulate themselves according
(o the advice therein insinuated, as they shall find to tend most o
cdification: the tenor of which Form of Process foliows.

CUHAPTER |

Concerning Church Government, Discipline, Scandals, and
Ceasures in gencral

. OQur Lord Jesus Christ hath instituted a government, and

governors ecclesiastical, 10 his house, with power to meet for the

order and government thereof; and to that purpose, the apostlcs did
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immediately receive the keys from the hands of their Lord and Master
Jesus Christ, and did use and exercise the same upon all occisions;
and Christ hath from time to time furnished some i his Church
with gifts for government, and with commission to cxcrcise i
when called thereunto, and has promised his presence o be with
them to the end of the world.

2. 1t is agreeabie to and founded on the word of God, that sumc
others, besides those who labour in the word and doctrine, be Church
governors to join with the ministers of the word in the governmaont
of the Church, and exercise of discipline, and oversight of the man-
ners of the people; which officers are called ruling ciders. As wlso
that the Church be governed by several sorts of judicaturcs, and
one in subordination to the other, such as kirk-sessions, presby-
teries, provincial synods, and general assemblics.

3. Church discipline and censurcs, for judging and removing of
offences, are of great use and necessily in the Church, that the name
of God, by reason of ungodly and wicked persons living in the
Church, be not biasphemed, nor his wrath provoked against his
neople: that the godly be not leavened with but prescrved from the
contagion, and stricken wilh fear; and that sinners who arc to be
cen;urcd may be ashamed, to the destruction of the fesh and
saving of the spirit in the day of the Lord Jesus,

4. Nothing ought (o be admitted by any Church judicature as the
ground of a process for censure, but what hath been declared cen-
surable by the word of God, or some act of universal custom of this
National Church agreeable thereto; and the several judicatures of

.this Church ought to take timeous notice of :ll scandals: but it is

judged, that if a scandal shall happen not to be noticed th order to
censure for the space of five yeats, it should not be again revived,
s0 as 10 enler in a process thercanent, unless it be of a hemous nature,
ar become again flagrant; but the consciences of such persons oupht
to be seriously dealt with in private, to bring them (o a sense of thew
sin and duty.

5. These assemblics or Church judicatures before tnentioned have
power to convenc and call before them any persons within their
awn bounds, whom the ceclesiastical business which is belore them
doth concern, cither as party, witness, or otherwise, and lo examine
them according to the nature of the affair, and to hear and delernine
in such cases as shall orderly come before themy, and accordingly
dispense Church censures.

6. If a person be charged with a scandal, who lives witlun the
hounds of another parish, the kirk-session of the pirish where $[HY!
person resides should be desired 1o ciiuse ¢ite that person to answer
helose (he session i whose bounds the scandal happened, and the
sainie course is 1o be followed tn such cases by the other judicatures
of the Church, sceing, for order’s sake, they should not presune
(o excrcise their authority withoul their own bounds.

7. The rinister of the word, holding an ollice above that of i
ruling clder, cannof be liable 1o the censure of the kirk-session, bul
to the supcrior judicatures of the Church,
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CHAPTER I

Concerning the FEntering of Processes, Citation of Parties and
Witnesses, and taking Depositions, and anent
Fugitives from Discipline

|. Members of kirk-sessions are wisely o consider the inform-
ation they pet of scandals, and consult with their minister there-
ancnt, even before the same be communicate to others, that thereby
the spreading of the scandal may be prevented; and it may be
removed by privale admonition, according (o our Lord and Saviour’s
rule, Matthew xviii. 15, which, if amendment follow, is the far better
way of gaining and recovering a lapsed brother, whereas the needless
spreading of a scandal does sometimes harden the guilty, grieve the
godly, and is dishonourable (o religion.

2. When any business is moved in a Church judicature, whether
by information, petition, or otherwise, they ate in the first place to
consider whether the matler, in its circumstantial case, be proper for
them to enter upon, and whether it be orderly brought in, and proper

for them to cognosce and discuss it themselves, or prepare it for
superior judicatures, and should endeavour to shorten their work

as much as, with the edificition of the Church, they can, especially
as 1o the head of scandal; but still, on all occasions the office-
hearers in the house of God are 0 show dll prudent zeal against sin.

3. In proceeding in all causes, where there is any person or pariics
concerned, the judicature is to see that, before they proceed, these
persons or parties be duly sisted before them by alegal and timeous
citation in writ, bearing its cause, either at the instance of a parly
complaining, or at least by order of the judicature; and if they be
residing within the parish, the same may be upon forty-eight hours’
advertisement, and the execution of the ssunmons bearing its causc,
and made before two or three wilnesses insert, is to be returned by
the beadle or oflicer in writing, and the persons cited called at the
door: and this is especially to be observed by presbyteries and other
superior judicatures of the Church. |

4. Sometimes it may be fit that the party be privately spoken Lo
hefore any citation be given or process begun, for their better gain-
ing; in which case the minister is to exercise his own discretion, and
take the concurrence of elders and others with him. But if the parly
cited as above appear not, there ought to be a second, and then a
third, citation given by the order ol the sessions and presbyteries,
cither personally, or left at their dweiling-house, before the judi-
cature declare the person contumacious, unless the party be cited
(o appear before a superior judicature by reference or appceal, in
which case there is not that need of so many citations before the
superior judicature, the party having actually appearcd before the
inferior judicature; and being cited apud acta to appear before the
superior, and the same marked in thc minutes, or having been de-
clared contumacious before the cause was brought before the
superior judicature.

5. All citations apud acta are peremplory, and if instructed, infer
contumacy, if not obeyed.
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6. 1f the person do not appear on the third cilittion, or upon
citation apud acta, and no relevant excuse be adduced and verilied,
though in that case he be censurable for contumacy, yet it may be
fit that the judicature proceed to take cognition, cither by examining
witnesses upon oath, or by other documents, of the verity of the
scandals defated against him, before they censure it for contumacy.

7. 1f the party appear, then the moderator is to inform the person
of the occasion of his being called, and to give him, if desired, a
short note in writing thercof, with the names of the witnesscs that
are to be made use of.

8. Therc seems to be no need of accusers or informers in ccclest-
astical processes, where the same are not raised at the instance of a
party complaining formally; but the party, if cited by order of the
judicature, is (o answer the judicature in what is laid to his charge;
yet so, that if the party cited be found innocent and acquitted, those
who informed the judicatory, whether the parly require it or not,
ought 1o be noticed, for cither their calumny or imprudence, as the
judicatory shall find cause.

9. If there be witnesses to be made use of in the process, a list
of their names ought to be given to the defenders some time before,
or at least al their compearance, and the witnesses ought to be
timeously cited to give cvidence; and if they refuse, after three
citalions given, and cxecutions returned, they may be procecded with
as conlumacious, or, if judged ncedful, after the first or second
citation, application may be made to the civil magistrate, that he
may oblige them to appear.

10. Before the witnesses be judicially examined, the accuscd
person is 10 be called, and the relevancy of the libel discussed: and

Il the defender compear, he may object against any of them, and if

the objection be relevant, and made evident 1o the judicatory, the
witnesses are 1o be cast; but a person’s being the delator or informer
doth not hinder him to be a witness, except in the casc where he
formerly complained for his own interest, or of pregnant pre-
sumptions of malice against the person accused.

{1. Though there be no relevant objection, yet the witnesses arc
solemnly 1o be purged of malice, bribe, or good deed done or o be
done, and of partial counsel, )

12, The witnesses arc to be examined in presence of the accused
party, il compearing, and he may desire the moderator (o proposc
such questions or cross-questions 10 the witnesscs as may tend to his
excuipation, which, if the judicatory think pertinent, arc to be pro-
posed ; but no accused person is to interrupt the witnesscs, or speak
during the time ol deposition.

i1, §f the party accused do before probation offer grounds ol
exculpation 10 be proven by witnesses, the inoderator and clerk, if
required, are to give warrant to cite the witnesses upon the parly’s
charges, (he relevancy of the offered cxeulpation being lirsl con-

sidercd and sustained by the judicatory; and if the exculpation be

fully proven as to the substance of the scandal, all further proof ol
the libel and accusation must there sist, and the defender is to be
assoilzied: and if the libel be special as to the time and place of &
fact, and the accused more pregnantly allege and clearly prove alibi;
but il the substance of the scandal be once sustained and deponed
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upon, there can be no place of exculpation, unicss it be as to some
exlenuating or alleviating circumslances not contrary to, bhut con-
sistent with, the depositions alrcady taken. . .

i4. 1f (he witnesses cannot subscribe their names 1o thelr_depﬂsl-
tions, the clerk is to mark that they declare they cannot write, and
(he moderator is to subscribe the same, whether they can subscribe
or not.

15. After the depositions are ended, the parlies heing_renmved,
the members of the judicature, at the same or some aflter diet thereto
appointed, are to advise the cause, and there and then fo reason the
affair calmly, speaking always to the moderator one after another,
without interrupting one another, using no reflecting language {0,
or of one another, nor too long harangues or digressions.

16. If any person or persons under process for scandal abscond,
they shall, after being called before the judicature and not compear-
ing, be cited first from the pulpit of the parish where the process
depends and where they reside; and if they do not thereupon appear
before the judicature before whom the process dempds, they are,
by order of the presbytery, to be cited from the pulpits of all kirks
within their bounds to compear before the presbytery; and if they
do not then compear, they are to be declared fugitive from the
Church discipline, and the same intimate in all the kirks within the
bounds of the presbytery, desiring, that if any know of the said
fugitives, they may acquaint the minister or elder of the bounds
thereof, and the presbytery are to sist there until they get further
notice of these persons.

CHAPTER 1l

Concerning Swearers, Cursers, Profaners of the Lovrd's dav, Drunkards
and other Scandals of that nature

1. 1t may falt out that one single act of drunkenness or breach
of the Lord's day, disobedience to parents, oF ol swearing, cursing,
scolding, fighting, lying, cheating, or stealing, may be c!mhct} with
such circumistances as may be a just ground of process immediately,
and even bring the persons guillty under the censure of the lesser
excommunication, and suspension from the beneh of the sealing
ordinances. and require their appearance in presence of the con-
gregation 1o be rebuked, before relaxation: but the weight of this
is duly to be pondered, and Church judicaturcs, and members
thereof, ate to consider whether private admonition cf the persons
alleged and found guilty of the above scandals, if not clothed with
such circumstances, or bringing them to the public, wiil tend most
(o editication, and proceed accordingly. ‘

2. But ordinarily, in all such oflences, the guilty, for the first
fault, should be spoken to in private by the minister or an clder,
and admonished: and on promise, from a sunse of guilt, to amend,
they may sist there, _

3. But if the person relapse, he sl:ould be calied before the session,
and if found guilty, may be there judicially rebuked, where the scs-
sion, on promise, from a due sense of sin, (¢ amend, may again sist
there,
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4. But if the person amend not after that, the session should
orderly proceed, uniess repentance appear, and due satisfaction
be offered, til} they inflict the censure of the lesser excommunication,
and suspension from the benefit of the sealing ordinances, under
which the censured are to lie tilt amendment and reformation.

S. With respect to scandals, the grossness whereof makes it
necessary to bring the persons guilty oftener than once before the
congregation, the rules prescribed by 4th Act of General Assembly
anno 1705, are to be followed.

6. If the guilty persons continue in this condition, or lie under the
censure of the lesser excommunication a considerable time, and yet
be found frequently relapsing in these vices they are censured for,
it may be constructed such a degree of contumacy, and so aggravate
the crime, as to found a process of the censure of the higher excom-
munication, which is to be inflicted, or not, as may tend most to the
reclaiming of the guilty person, and edification of the Church.

CHAPTER IV

Concerning the Sin of Fornication, Adultery and Scandalous Carriage
tending thereto

i. In delations about the sin of uncleanness, it falls frequently out
that when the matter is put to the strictest (rial, all that can be
proven is but presumptions of guilt, or scandalous behaviour, and
not the act of uncleanness, the same being a work of darkness;
and therefore this should oblige the kirk-session lo be very cautious
how to admit the public entering a process without good warrant,
where there is not a child in the case, unless the scandal be very
flagrant.

2. Many of these actions which give occasion to the raising a
scanda! of uncleanness, are such as are not themselves alone
publicly censurable, but to be passed by with a private rebuke or
admonition.

3. Yet some of these actions which come under the name of
scandalous behaviour may be so lascivious and obscene, and clothed
with such circumstances, as may be as offensive as the act of un-
cleanness itself, and as censurable. |

4. If a married woman, whose husband hath been notourly absent
for a considerable time beyond the ordinary time that womnen ust
to go with child, be found with child, this also may give ground to a
kirk-session for a process agdinst her; but in this case judicatures
should be prudent in considering well all circumstances, and whether
or not the person hath been always of entire fame before, as also
how the public fame now runs.

s. When an unmarried woman is known to be with child, the
same gives ground to a kirk-session for a process apainst her, and
after she is cited before the session and appearcth, she is 1o be
interrogate who is the father of that child; and though in other cascs
the divulging of a secret may be very imprudent, and indeed the
raising of a scandal, yet in this case, where there is a child, whereby
there is an undeniable scandal, and the keeping secret of the father
a ground of greater offence, and of suspecting many innocet
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persons, il she discover not the father she s 10 be looked upon as
contumacios.

6. Prudence may sometimes require that the person she nameth
to be the father of the child be informed thereof, and spoken to
privately, and il he deny the same, he is seriously 10 be dealt with
to confess: but if he still deny, then the session is to cause cite him
to appear before them,

7. In this process, when the delated father compeareth he is to be
interrogate, and if he deny, he is to be confronted with the wotman,
and the presumptions as particularly held forth as possible; and all
along there should be private treating with him, in all meekness,
charity, and seriousness; and if after all this he deny, though the
woman’s testimony can be no sufficient evidence against him, yet
pregnant presumptions, such as suspicious frequenting her company,
or being solus cum sola in loco suspecto, or in suspect postures, and
suchlike, which he cannot disprove to the satisfaction of the session,
may so lay the guilt upon him, as to show him that there appears
no other way of removing the scandal but his appearance 10 be
publicly rebuked therefor. If lie will not submit himself 1o be re-
buked as above, it perhaps may be more for edification that a troe
narrative of the case be laid before the congregition, and intimation
given that there can be no further procedure in that matter, tit God
in his providence give further light, and to sist there 2t the time, than
that an oath be pressed, and upon refusal proceed to the higher
excommunication: but if the person accused do offer his oath of
purgation, and crave the privilege thereof, the presbytery may (if
they shall judge it for edification and removing of the scandal) allow
the same, which may be to this purpose. “1, A. B,, now under process
before the presbytery of , for the sin of .
alleged 1o be committed by me with C. D, and lying under that
grievous slander, being repute as one guilty of that sin; I, for
ending of the said process, and giving satisfaction to all good
people, do declare before God and this , that [ am
innocent and free of the said sin of , or having carnal
knowledge of the said C. D., and hereby call the great God, the
judge and avenger of all falsehood, to be witness and judge against
e in this matter, if | be guilty; and this | do by taking his blessed
name in my mouth, and swearing by him, who is the great judge,
punisher and avenger, as said is, and that in the sincerity of my
heart, according (o the truth of the matter and mine own CONScience
as § shall answer to God in the last and great day, when [ shall stand
hefore hin to answer for il that | do in the flesh, and as | would
partake of his glory in heaven after this life s at an end.”

8. In taking this cath for purgation, all tenderness and caution
is to be used, nor is the session to press any man thereto, but they are
1o deal with him and his conscience as in the sight of God; and if he
offer to pive his oath, the judicature are to accepl it or not as they
shall see cause, and then to proceed to remove the scandal, with the
advice of the preshytery, as may be most 10 edification. But this
oath is not 1o be taken in any case but this, when the presumplions
are so great that they create such jealousy in that congregation and
session, that nothing will remove the suspicion but the man's oath
of purgition, and when his oath will probably remove the scandal
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and suspicion: in all other cases this oath is in vain, and so should
not be admitted, and never but by advice of the presbytery.

9. This oath for purgation is to be taken either before the kirk-
session or presbytery, or the congregation, as the presbytery shall
determine; and if the oath be taken before the session or presbylery,
it is to be intimate to the congregation that such a person hath
taken such an odth, and that party may be obliged to be present in
the congregation, and may be put publicly to his own purging him-
self by oath, and so be declared free from the alleged scandal.

10. After an end is made as above with the delated father, the
woman is to be dealt with to give the true father; and if, after all
serious dealing and due diligence, she give no other, she is to be
censured according to the quality of the offence confessed by her,
without naming the person delated by her, the judicature reserving
place for further censure upon further discovery.

1. If the woman who hath brought forth the child doth declare
she knoweth not the father, alleging she was forced, as in the fields,
by a person unknown, or any the like reason; in these cases great
prudence is to be used, the former behaviour of the woman exactly
searched into, and she seriously dealt with to be ingenuous; and if
she hath been of entire fame, she may be put 1o it to declare the
truth as if she were upon oath, but not without the advice of the
presbytery, dnd no formal oath should be taken; and if the woman
confess she was not forced, but doth not kaow the man, whether

married or unmarried, the same censure is to be inflicted upon her
as in the case of adultery.

12. If a person doth voluntarily confess uncleanness, and if theye
‘e no child, and the case be brought to the kirk-session, the scssion
is 10 inquire what presumptions there are of the truth of the thing
confessed, or what may have moved the person to make that con-
fession, whether it floweth from disquietude of mind, or from
sinistrous design, as when a man suing to a woman for marriage is
denied. and for revenge, or for to obtain his desire, spreads the re-
port that he hath been guilty with her, they are to be dealt with
according ds the presumptions upon search are found or not.

13. If it be found that there is no ground for the confession, ind
that it is false, the person conlfessing is to be censured as defaming
himself, and likewise as a slanderer of the other party; and withal,
application is to be made by the session to the civil magistrate, that
he may be punished according to law.

14. If there be need of witnesses, the directions formerly mentioned
(Chapter 11.) are to be followed.

15. When persons guilly of uncleanness live, one in one parish
and another in another parish, the process against them, and
censures, are to be before the session of the parish where the womin
liveth, or where the scandal is nmost notour.

16. If a scandal of uncleanness be committed where neither pirties
reside, as if persons baving their fixed residence in one parish do
commtit uncleanness in another parish, or perhaps in the liclds, or in
the time of lairs or markets: in these cases they arc (0 be processed
and censured where their ordinary abode is, except the place of their
abade be at a considerable distance from the place where the sin
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was committed, and the scandal be most {lagrant where it was
comnittied.

17. When there is a scandal of uncleanness whereof persons arc
guilty living in different parishes, the session where the sin was
committed is 1o acquaint the other sessions where any of the persons
reside, who are ex debite to cause summon these persons to appear
before that session where the scandal is to be tried.

18. When a person is convict of scandal by a session of another
congrepation than his own, and the censure of the lesser excom-
munication is inflicted, the session is to send an account thereof to
that session to which he belongs; but there is no need of any other
sentence of his own session to fix the censure on him, but only a
public intimation thereof to be made in his own parish. .

19. When a person is censured and absolved from his scandal in
another congregation than where he lives, he is to bring a testimonial
of his absolution, which is (o be intimate to the congregation he lives
in, if the scandal be also flagrant there; otherwise it will be sufficient
to intimate the samc to the session, and the same is lo be done In
the casc of the profession of repentance, where there has been a
sentence of the lesser excommunication.

CHAPTER V

Concerning Appeals from a Kirk-Session to a Presbytery, eIc.

1. All persons who judge themselves lesed by the procedure or
centence of a kirk-session, may appeal to the presbytery, by declaring
and protesling at passing of the sentence, and should thereupon,
according to the 8th Act of the General Assembly, 1694, give in the
appeal with the reasons thereof in writ, to the moderator or clerk of
the session, within the space of ten days after the time ol appealing,
and procure extracts thercof, and present the same 1o the next
meeting of presbytery thercafter, if there be a compcicnt timg, al
least ten days free betwixt the time of appealing and the meeting of
the presbytery: and should then insist in the appeal, wherein, if the
appellant fail, the appeal ipso facto falls, and becomes nuil, and the
appellant is to be held as contumacious, and proceeded against
accordingly by the kirk-session. -

2. When an appeal is brought from a kirk-session lo a presbyicery,
the presbylery is 1o consider whether the causc is of that nalure as
il behoveth at length 1o come to the presbytery by the course of
discipline, beforc the final determination thereof; as if it be ma
process of alleged adultery, or suchlike, then the presbytery, to save
themselves time, may fall upon the consideration of the affair,
withowt insisting much upon the bene or male appellatum, though
it seens to be preposterously appealed.

1. But il the cause be such as the kirk-session arc the competent
and proper judges of, even to its ullimate decision, and if there hath
been no cause given by the kirk-session, by their breaking the rules
of an orderly process, either by the course of the process, or by the
incompetency of the censure, the presbytery is not to sustain the
appeal.
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4. I the presbylery do not sustain the appeal, and tind there hath
been some fault, passion, or culpable mistake, in the appellant, the
preshytery is to inflict some censure, such as a reproof before the
presbylery, or appoint an 1cknuwlcdgmg of their precipitancy beforc
their own session, or suchlike, on these appealers they lind to have
been malicious and litigious, thert:by o prevenl unnccessary appeals;
and that besides remitting back (o the session, to stand either 1o the
censure of the session, if it be inflicted already, or (o sist themselves
during the proccss, if it be depending.

5. Il the appeal be sustdined, and yct upon proceeding ou the
cause the presbytery find the appellant censurable, it is always to be
minded, that whatever censure be inflicled to remove the oflfence he
hath given to the presbytery, yet the appellant, if found guilty, is to
undergo a censure, either before the kirk-session or congregation he
belongs to, such as the presbytery thinks he deserves, else presby-
teries will be always {roubled with appeals.

6. 1f, on the other hand, on (rial of the process, the presbytery
find the kirk-session hath unwarrantably proceeded, either in con-
tributing to the raising of a scandal, or inflicting the censure without
a sulficient causc, and thereby the appellant lesed, the presbytety
is not only to assoilzie the appellant, but to take such ways as may
be proper and cffectual to vindicate the appellant’s innocency, and
wipe off the scandal taken at him.

7. Hercin the presbytery is 1o exercise great prudence, doing
justice to the intocent, yet so as not to weaken the kirk-session's
authorily in that congregation, if in justice it can be avoided.

8. But such an emergent may very well occasion the presbylery’s
giving the minister and elders of (hat session suitable imjunctions
and rules to walk by, or private admonitions, ot to call for a visit-
ation of their scssion register.

9. The same method is (o be fotllowed in appeals from presbylerics
10 synods, and {ram synods to general assemblics.

10. An appeal being made by partics, should sist the execution of
the sentence appealed from, only while the appeal is duly and dili-
gently prosccute, and may thereby be determined; otherwisc not,
unless the judicature appealcd (o receive the appenl and take the
affair before them, and in that case the judicature 1ppealcd from is
{o sist until the dppcdl be discussed.

CHAPTER VI

Concerning Processes, which natively begin at the Kirk-Session, but
are not to be brought to a final determination by them

t. There are some processes, which natively begin at the kirk-
scsston, which, for the atrocity of the scandal, or difliculty in the
aflair or general concern, the session having the opporfunity of
frequent meetings of the presbytery to have recourse thercunto, do
not determine of themselves: such as scandals of incest, adulicry,
trilapses in fornication, murder, atheism, adultery, witchcrafl,
charming, and heresy and error, vented and made public by any In
Lhe congregation, schism and scparation from the public ordinances,
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processes in order to the highest censurcs of the Church, and con-
tinued contumacy; but the kirk-session having received ml"nrmatlan
of such gross scandals, they are to weigh the same according to the
rules and directions prescrihed them in processes which belong lo
their peculiar province, and if they find good ground for a process,
they are to deal with the person accused to confess that which now
cannot be hid nor amended, till satisfaction be made to the Church,
which, when done, {he session is to refer the case, and send an
extract of their prncedure thereanent to the presbylery

2. When there is no confession of the scandals above mentioned,
lhc session are not to proceed to lead probation by witnesses or
preswmiptions, till an account of the matter be brought by reference
{0 the presbytery as aforesaid, and the presbytery do thereupon
appoint the session to proceed and lead probation; and after pro-
bation is led, the same is to be brought to the presbytery, who may
inflict what censure they see cause.

3. Sometimes it will fall out that the process is so clear, as in a
case of judicial confession, that the kirk-session may summon the
delinquents when before them apud acta, to compear before the
presbytery, withoul previous acquainting them thereof; but where
there is any diiliculty, the kirk-session should inform the presbytery,
and take their advice, before a party be summoned before them.

4. When the party or parties compear before the presbytery, if
they confess and profess repentance for their sin, then the presby-
tery, having gravely rebuked and seriously exhorted the party or
parties, arc to determine the censure, and prescribe the time and
place of the parties, their profession of their repentance publicly
in the church of that congregation where the process began, the
scandal being ihere to be taken away, or remit them to the session,
1o stand either to the censure of the session, or receive orders there-
ancnt

. 1 is thought more (it that the delmquents be appointed to re-
E'IIG\'E the scandal in the congregation where the offence is most
flagrant, especially if they reside there, rather than in the place where
it was commilted, if il be not public Ihere. and that information of
the removing thercof be made in other places, if the judicature shall
find it ncedful.

6. When persons censured for these grosser scandals do apply to
the kirk-session for relaxation, they may both be privately conferred
with, and likewise their acknowledgments heard before the session;
but they ought not 1o be brought before the congregation, in order
to their absolution, nor absolved, but by advice and order of the
presbytery.

CHAPTER VI

Concerning Processes against Ministers

{. All processes against any minister are to begin before the
presbytery to which he belongeth, and not before the kirk-session
of his own parish.
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ought lightly to be received, nor when it comes before a judicature

ought it to be negligently inquired into, or when found evident,
ought it Lo be slighlly censured.

3. And because a scandal committed by a minister hath on these
accounts many aggravalions, and once raised, though it may be
found to be without any ground, yet it is not easily wiped oll;
therefore a presbylery would exactly ponder by whose information
and complaint it comes first before them, and a presbytery is not so
far to receive the information, as to proceed to the citation of u
minister, or any way begin the process, until there be firsi, some
person who, under his hand, gives in the complaint, with some
account of its probability, and undertakes to make out the libel.
24, Or at least do, before the presbytery undertake to make it out,
under the pain of being censured ds slanderess. Or, 3d, That the
fama clamosa of the scandal be so great, as that the piesbytery, for
their own vindication, see themselves necessitate to begin the pro-
cess, withoul any particular accuser; bul the presbytcry in this casc

should be careful, first to inquire into (he rise, occasion, broachers,
and grounds of this fama clamosa.

4. All Cliristians ought to be so prudent and wary in accusing
ministers of any censurable fault, as that they ought neither to
publish or spread the same, nor accuse the minister before thc
nresbylery, without first acquainting the minister himself, if they
can have access thereto, and then, if need be, some of the most

‘prudent of the ministers and elders of that presbytery, and their
advice got in the aflair.

5. 1 there shall be ground found to enfer in & process against a
minister, the presbylery should first consider the libel; then order
him to be cited, and to get a full copy, with a list of the WILIIESSCS
hanies to be led for proving thercof, and a formal citation in wril
is to be made either personally, or at his dwelling-house, bearing a
competent time allowed to give in answer to the libsl, and his sl
defence and objections against witnesscs, at least tén free days before
the day of compearance, and! the citation should bear the date when
given, and the names of the witnesses to the giving thereof; und the
cxecution, bearing its date, with the names and designations of the
witnesses, should be made in writ, and signed by the ofticer and
witnesses: which being accordingly returncd, he is to be called, and
if e compear, the libet is o be read unto him, and he s to be
inguired if he has answers 1o give in to the libel, that they may be
read and considered, in order to the discussing of the relevancy;
and if the presbytery lind the same, and that there IS ¢cause (o
insist, they are (o endeavour (o bring hin to a confession, whereby
he may most glorify God; and if he confess, and the matler confessed
he of a scandalous nature, censurablc in others, such as the sin of
uncleanness, or some other gross scandal, the presbytery (whatever
be the nature of his penitency, though to the conviction of all) arc
instanter 1o depose him ab afficio, and 1o appoint him in duc time
to appear before the congregation where the scandal was given, and
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6. If a minister be accused of any scandal, and cited 10 appear *
before his own presbytery, and do absent himself by leaving the
place and be contumacious, without making any relevant excuse,
after a new public citation and intimation made at his own church,
when the congregation is met, he is to be holden as confessed, and to
be deposed and censured instanter w ith the lesser excomnunication;
but if after some time he do not return and subject himself to the
censure of the Church, he may be proceeded against till he be
censured with the greater excommunication, if the judicature see
cause for it.

7. 1f the minister accused do appear and deny the fact after the
relevancy is found, the presbytery proceeding to probation, and to
ind the truth of the maiter, all the circumstances are to be exactly
canvassed, and the accused heard to object against the witnesses.
As also, he should be allowed to be present at the examination, and
modestly to cross-interrogate, and then the reputation of the wit-
nesses and their hability duly regarded, and the examination
considered. If. after consideration of all these, the judicature shall
ind the scandal sufficiently proven, they are to procecd to censure,
as advised in the case of confession. See preceding page.

8 If the matter laid to the minister’s charge be such practices as
in their own nature manifestly subvert that order, unity, and peace
which Christ hath established in his Church, or unsoundness and
heterodoxy in doctrine, then great caution should be used, and the
knowledge and understanding of witncsses much looked into; and
withal, if the errors be not gross and striking at the vitals of religion,
or if they be not pertinaciously struck unto, or industriously spread,
with a visible design to corrupl, or that the crrors arc not spreading
among the people, then lenitives, admonitions, instructions, and
[vequent conferences are to be tried to reclaim without cutting off,
and the advice of other presbyteries sought; and uniess the thing be
doing much hurt, so as it admits of no delay, the Synod or General
Assembly may be advised with in the affair, and the same intimate
(0 the minister concerned.

g. 1f the Jibel and complaint brought against a miinister be a
multitude of smaller things laid together, as several acts of negli-
pence, or other unsuitable actions, the presbytery in proceeding
therein are to make a presbyterial visitation of that parish to which
the minister belongs: and at the said visitation are first to sce if
any of these things now laid to the minister's charge were cominitted
prior to the last presbyterial visitation of that parish, and whether
they were then laid to his charge: and if they were not, it should be
tried how they come to be laid to his charge now.

10. If the presbytery find these things laid t0 his charge to bhe
comniitted since the last visitation, or find a satisfying rcason where-
fore they weice not then tabled, they arc to inquirc what diligence
hath been used in acquainting the minister with the offence taken al
these things when first committed by him, and how far the minister
hath been guilty of giving olfence, after he knew offence 10 be taken.

1. 1t should likewise in this case be inquired, whether any of the
complainers did first in a prudent private way inform any of the
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neighbour ministers of some of these things committed by their
minister, who is now challenged, before these offences came to be
$O many as to merit a public and solemn trial; and accordingly the
presbytery is to judge.

12. If the presbytery find, upon trial, the complaint to resolve
upon the minister’s having committed such acts of infirmity or
passion, as, considering all the circumstances, may be either amended
and the people satisfied, and no such offence taken, or at least not
to remdin, so as to hinder the minister’s profiting the people, and
that the offence was taken by the minister’s own people only or
mam_ly; then the presbytery is to take all prudent ways to satisfy and
reclaim both minister and people, and do away the offence.

13. But before a minister deposed for scandalous carriage can
be restored to the exercise of the ministry, there should not only be
convincing evidences of a deep sorrow for sin, but an eminent and
exemplary humble walk, and edifying conversation, so apparent and
convincing as hath worn out and healed the wound the scandali gave.

14. Immediately on the minister’s being deposed by the presby-
tery, the sentence is to be intimate in his congregation, the church
declared vdcant, the planting thereof with another minister hastened,
and never delayed on the expectation of his being reponed, it being
almost impossible that ever he can prove useful in that parish again.

CHAPTER Vit

.Concerning Processes in order to the Censure of the Greater
Excommunication

1. Since there is a distinction betwixt the greater and the lesser
excommunication, it seems that whatever have been the causes of
the first process, yet ordinarily all processes that are in order to the
greater excommunication are to be grounded on manifest conlumacy

or obatinate continusnce In scandalous praciicos; and where thore 1§

no manifest contumacy, or continuance as aforesaid, the lesser
excommunication needs only have place. Yet insome extraordinary
cases, the Church, according to Scripture warrant, hath summanly
excommunicated persons guilty of notour atrocious scandalous sins,
to show the Church’s abhorrence of such wickedness.

2. Even where there hath been a scandal delated, and contumacy
following by not appearing, it should be considered whether any
scandalous practice hath been proven or not; if not proven, then
only the simple contumacy is to be proceeded against, for which
it were hard to go a greater length than the lesser excommunication.

3. If the scandal hath been proven, and the censure of the lesser
excommunication intimated, as in Chapter 1II., it seemms mosl
reasonable that there be no further proceeding, unless the scandal
be gross, or of a heinous nature, or that it is spreading and infectious,
as in heresies of schism in the Church: in which cases contumacy is
10 be proceeded against, in order lo the greater excommuuication.

4. The kirk-session having brought the process (o an intimation
of the censure of the lesser excommunication, before they inflict the

The Forni of Process 175

same, they are to refer the affair to the presbytery, bringing their
whole proceedings before the presbytery in wrile, that the presby-
tery may thereby have a clear and fuil view of the whole affair,

5. The presbytery finding the kirk-session hath orderly proceeded,
and that the lesser excommunication is not suflicient, and that the
affair is so weighty as to oblige them to enter on the process, they
are to cause their officer to cite the scandalous person,

6. If the party appear, then the presbytery 18 to proceed in the
inquiry at the accused, about the scandal alleged and libelled; and
il he deny it, then they are to proceed, and lead probation as in
other cases.

7. But if the party appear not, but contemn the citation, the pres-
bytery causeth renew the same, until he hath got three citations,; and
after the three citations, he is to be cited out of the pulpit: and for
the further conviction of all concerned, intimation is to be made,
that the judicature will proceed and inquire into the presumptions
or probation of the guilt, dnd this is (o be done alihough the delin-

quent be absent.

8. Then the presbytery is to order the minister of the cnngregutipn.
next Sabbath after forenoon’s sermon, to acquaint the congregation

~ what proceedings the kirk-session first, and thereafter the presby-

tery, hath made in the affair, and how contumacious the party was,
and that the presbytery intended to proceed to the highest censure;
and the minister is gravely 1o admonish the party (if present) (o
repent and submit himself to the discipline of the Church, threaten-
ing him, if he continue impenitent, that the Church will proceed;
yea, though he be absent, the minister is to acquaint the people that
the Church requires him to repent and submit, as above said, under
the foresaid certification.

9. There should be three public admonitions, and a presbytery
should intervene betwixt each admonition; and if, after _all. that
person continue impenitent or contuimacious, the same is to be

represented to the presbytery, who are thereupon (o appoint public
prayers thrice to le made, in which o inister is & exitort the
congregation seriously 10 join with him in prayer, for the scandalous,

impenitent, or contumactous person, which he is solemnly to pul
up to God, humbly begging that he would deal with the soul of the
impenitent, and convince him of the evil of his ways.

10. These public prayers of the Church are to be put up three
several Sabbath days, a presbytery (where its meelings are more
frequent, once a month at least) intervening betwixt each public
prayer, both 1o show the Church’s tenderness towards their lapsed
hrother, their earnestness 1o have him reclaimed, and likewise to
create a greater regard and terror of that dreadful censure both in
the party and in all the people,

11. If after all, the scandatous person makes no application, but
continues impenitent, the presbytery, after prayer, is t0 pass scn-
tence, and appoint a minister (o intimate the same, and to show the
presbylery’s resolution to proceed upon such a Sabbath as they shall
name, for pronouncing that dreadful sentence solemuly in face of
the congregation, unless cither the parly, or some one for him,
signify some refevant ground to stop their procedure.
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PR 12. That day being come, it were fit the minister did preach a CHAPTER X APPENDIX IX.
N sermon suited to that solemn occasion, or, at ledst, after sermon the The Lori of
‘;.m,":':;';.“f minister should show the congregation what he is going about, Process.

introducing the narrative of the process, with d discourse concerning
the nature, use, and end of Church censures, particularly that of the
greater excommunication, if he hath not done it fully in his sermon.

13. Then narrating all the steps of the process in order, showing
the Church’s faithfulness and tenderness towards the scandalous
person, and declaring his obstinate impenitency; and that now, after
all other means were used, there remained only that of cutting off

the scandalous person from the society of the faithful, and intimating
the Church's warrant and order to him so to do.

14. And before the minister pronounce {he sentence, he is to
pray, and desire all the congregation to join with him therein, that
God would grant repentance to the obstinate person, would graci-
ously bless his own ordinance, and make the censure effectual, both
to edify others, and to be a mean to reclaim the obstinate sinner.

15. Then, after prayer, the minister is with great pravity and
authority to pronounce the censure, showing his warrant from our
Lord’s command, and the apostle Paul's direction, and recapitu-
lating the presbytery’s warrant in obedience thereunto, and resuming
the scandalous and obstinate person’s behaviour, whom he is to
name. He, therefore, in the name and authority of our Lord and
Master Jesus Christ, doth, in verbis de presenti pronounce and
declare him or her excommunicated, and shut out from the com-
munion of the faithful, debarring that person from their privileges;
and, in the words of the apostle, delivering that person over 10
Satan: which sentence is to be intimate according to the Oth Act
of the Assembly, anne 1704,

16. If, after prayer, or before the censurc be pronounced, the
scandalous parson do make any public signification of his repentance
and of his desire to have the censure stopped, the minister, upon
apparent seriousness in the scandalous person, which he showeth
to the congregation, may thereupon delay pronouncing the sentence,
till he report to the presbytery at their next meeting, who are then to
deal with the scandalous person as they shall find cause.

{7. After the pronunciation of this sentence, the people are 10 be
warned, that they hold that person to be cast out of the conmmunion
of the Church, and that they shun all unnecessary converse with him
or her; nevertheless excommunication dissolveth not the bonds of
cli]vil or natural relations, nor exempts from the duties belonging to
them.

18. Although it be the duty of pastors and ruling elders to use all
diligence and vigilance, both by doctrine and discipline respect ively,
for preventing and purging out such errors, heresies, schisms, and
scandals, as tend to the detriment and disturbance of the Church,
vet because it may fall out, through the pride and stubbornness of
offenders, that these means alone will not be effectual to that pur-
pose, it is therefore necessary, after all this, (o employ the aid of the
civil magistrate, who ought to usc his coercive power for the
suppressing of all such offences, and vindicating the discipline of the
Charch from contempt.

Concerning the Order of Proceeding 1o Absolution

I. If after excommunication the signs of repentance appear in the
excommunicated person, such as godly sorrow for having incurred
God’s heavy displeasure by his sin, occasioned grief to his brethren,
and justly provoked the Church to cast him out of their communion,
together with a full purpose of heart to turn from his sin unto God
through Christ, and 1o reform his life and conversation, with a
humble desire of recovering peace with God and his people, and 10
be restored to the favour of God and light of his countenance,
through the blood of Jesus Christ, and to the communion of the
Church: and the presbytery, upon his application, be satisfied there-
with, and judge that he ought to be absolved, and thercupon give
warrant for his absolution, he is to be brought before the con-
gregation, and there also to make free confession of his sin, and
sorrow for it. to call upon God for mercy in Christ, to seek 1o be
restored to the communion of the Church, promising to God,
through grace, new obedience, and motre holy and circumspect
walking as becomes the gospel; and that this appearance before the
congregation be as often as church judicatures shall find may be for
edification and trial of the professing penitent’s sincerity; and being
satisfied in this, then the minister and congregation are {0 praise
God, who delighteth not in the death of a sinner, but rather that
he should repent and live; as also for blessing the ordinance of
excommunication, and making it effectual by his Spirit o Lthe
recovering of this offender, 1o magnify the mercy of God through
Jesus Christ, in pardoning and receiving to his favour the most
arievous offenders, whensoever they unfeignedly repent and forsake
their sins. But before the minister proceed to absolution, he is to
pray with the congregation to this effect —**That the Lord Jesus
Christ, Prophet, Priest, and King of his Church, who, with the
preaching of the gospel, hath joined the power to bind and loose the
sins of men: who hath also declared that whatsoever by his ministers
is bound on earth shall be bound in heaven, and also that whalso-
ever i3 loosed by the same shall be loosed and alisolved in heaven
would mercifully accept his creature N., whom Satan of long time
hath holden in bondage, so that he not ouly drew him {0 iniguity
but also so hardened his heart that he despised all adimonitions;
(or the which his sin and contcmpt the Church was compelled to
excommunicate him from the society of the faithful; but now seeing
the Holy Spirit by His grace hath so prevailed, that he is returned
and professeth repentance toward God, and faith toward our
Lord Jesus Christ, that it may please God by his Spirit and grace
to make him a sincere and unfeigned penitent, and for the obedience
of our Lord Jesus Christ unto death, so to accept of this poor
believing and returning sinner, that his former disobedience he
never laid to his charge, and that he may increase in all gadliness,
so that Satan in the end may be trodden under fool by the power of
our Lord Jesus Christ, and God may be glorified, the Church
edified, and the penitent saved in the day of the Lord.”
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2. Then shall follow the sentence of absolution, in these or the
like words: “Whereas thou, N., hast for thy sin been shut out from
the communion of the faithful, and hast now manifested thy
repentance, wherein the Church resteth satisfied, [, in the name ol
the Lord Jesus, befure this congrepation, pronounce and declare
thee absolved from the sentence of excommunication formerly
denounced against thee, and do reccive thee to the communion of
the Church, and the free use of all the ordinances of Christ, that
thou mayest be partaker of all His benefits to thy eternal salvation,™

1. After this sentence of absolution, the minister speaketh to him
as 10 a brother, exhorting him 1o watch and pray, and comlorting
him as there shall be cause: the elders embrace, and the whole
congregation holdeth communion with him, as one of their own;
and the absolution should be intimate in ail the churches where the
excommuaication was intimate,

Report of the Committee on the Form of Process given in to, amd
approved of by, the Assembiy 1855

This Commitice was appointed by the last General Assembly
“to consider whether any further steps ought to be taken in the
way of explaining the practical operation of the Form of Process
as now allered, or consolidating into one Act the overtures converted
by this and the previous General Assembly into standing laws of the
Church, with instructions to report to next Assembly.”

The Committee, having considered the matter thus remitted to
them, are of opinion that no immediate steps should be taken with
a view to (he consolidation of the overtures into one Act, but that,
before the adoption of that course, more time should be allowed tor
a careful estimate throughout the Church of the state of the law as
now scttled. On the other hand, the Committee think that, as the
changes have been effected, not by one complete enaciment, but
by several separate Acts passed in successive years, it is desirable
1o bring under the view of our Church Coutts, in a distinct and
comprehensive manner, the nature of that order of procedure which
results fram the recent legiskition. Ministers and eiders must, of
course, interpret that legislation for themselves, and, in case ol
difference of opinion, the Assembly will, of course, decide between
the parties. But were the Assembly (o authorise the transmission to
the members of Presbyteries of copies of the present report, without,
of course, interponing any special sanction to is suggestions, the
Committee hope that these suggestions may be useful in aftording
assistance towards the interpretations of the Acts in the meanlime,
and towards maturing the judgment of the Church for any morc
authoritative explanation in the future.

. In the first place, it is desirable that the Acts should be brought
together before the eye, not in the order of their enactment, but In
the order of their practica!l application.

In this view the recent legislation stands as follows:— .

1. That, hercafter, in every case of charge or fama against a
Ministes of this Church, which is of such a nature as may lead to the
necessity of serving the accused party with a libel, no complaint or
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appeal shall have the effect of sisting procedure until a libel shall
have been served and found relevant.

2. That when a Presbytery are themselves the libellers in a case
of charge against a Minister of this Church, they shali, before
serving the libel, summon the accused party in regular form to
attend a meeting of Presbytery, at which it shall be proposed to
consider the propriety of serving it, and they shall, at the same time,
furnish him with a copy of it. That the meeting shall not be
held for at least ten free days afier the Minister shall have been
summoned and been furnished with a copy of the libel. That, at

that meeting, the Presbytery shall carefully consider the guestion of

its relevancy; and that thereafter, if they serve it, they shall serve it as
a libel which they have already judged to be relevant.

3. That, in every case in which a Presbytery shall have resolved to
order a libel (o be served upon a Minister of this Church, the

accused Minister shall ipso facto cease to cxercise the functions of

his office, both ministerial and judicial, until the tibel shall have
been finally disposed of.

4. That, hereafter, in every case in which a libel shalt have been
served against a Minister by a Presbytery as prosecutors, it shall
be a competent ground on which the Presbytery, if they see fit, may

refer the case to the Superior Courts, that it does not appear ex-
pedient, in the circumstances, for the Presbytery to acl both as
prosccutors and judges: that, in the cvent of any such reference
having been duly brought under the consideration of the General
Assembly, it shall be competent to the Assembly, if they sce fit, 1o
appoint a Special Comunission to hear the evidence on both sides,
and give a deliverance as to its effect; and that any Special Comnis-
sion so appointed shall report their deliverance to the Goeneral
Assembly, or 1o its ordinary Commission at one of its stated dieis
(as the Assembly may direct), who shall pronounce such sentence, or
issue such instructions to the Presbytery, as to them may seem just,

5. That, hereafter, in every casc in which a libel shall have been

served against a minister and found relevant, it shall be a competent
ground on which the Presbytery, if they see fit, may refer the case to

the Superior Courts, that it does not appear expedient, in the
circumnstances, for the proof to be laken except in the presence of
those who have the power of giving a final deliverance as o 1ls

effect: that, in the event of any such reference having been duly
brought under the consideration of the General Assembly, it shallte
compelent to the Assembly, if they sce fit, to appoint a Special
Commissiont 1o hear the evidence on both sides, and give a deliver-
ance as to its effect: and that any Special Commission so appointed
shall report their deliverance to the General Assembly, or to s
ordinary Commission at onc of its stated diets (as the Asscmbly
may direct), who shall pronounce sucih sentence, of issug soch
instructions to the Presbytery, as (0 them may scem just.

6. That, hereafter, in the event of the General Assembly sustiin-

ing an appeal, or a dissent anci complaint agamst ihe relevancy of

a libel against a minister, it shall be competent [or the Assembly
if they see fit, to correct the libel, and appomt the case to
be tried with the amended libcl.
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I1. It is desirable to point out the bearing of each of these enact-
ments in its order upon the course of proceeding in connection with
the okd constitutional law of the Church,

I. It has been enacted that, in every case of charge ov fama
against a minister of this Church, which is of such a nalure as may
lead to the necessity of serving the accused party with a hibel, no
complaint or appeal shall have the effect of sisting procedure, until
a libel shall have been served and found relevant,

The Committee consider that this arrangement applies to every
case in which there is any serious allegation against a minisier,
such as, if established, may scripturally and constitwtionally cffect
his character or standing; that it applies, in every such case, to all
competent complaints or appeals which may be taken, up to the

aint when the process of serving the libel and the act of finding
t relevant shall both have been completed, whether the act of finding
the libel relevant shall have come before the process of serving it,
as now provided for in the case of the Presbytery being themselves
the prosecutors, or shall have come after it, according to the old and
unchanged rule of procedure in the case of third parties having
appeared as prosecutors.

The Committee are further of opinion, that although procedure
can no longer be sisted by complaints or appeals during the stiages
referred 1o in this enactment, still every complaint or appeal, which
would previously have been competent, may now be competently
taken against each judgment of the Presbytery, and must go in
regular course to the Provincial Synod, if its meeling take place
before that of the General Assembly, and directly 1o the Assembly
only when no meeting of (he Synod shail intervene.

2. 1t has been enacted that, when a Presbytery are themselves the
libellers, they shall, before serving the libel, summon the accused
parly in regular form to attend a meeting at whicl it shall be pro-
posed to consider the propricty of serving it, and shall, at the same
time, furnish him with a copy of it. That the meeting shall not be
held for at least ten free days after the minister shall have been
summoned and been furnished with a copy of the libel: that, at that
meeting, the Presbytery shall carefully consider the question of its
relevancy: and that (hereafter, if they serve it, they shall serve It a5
a libel which they have already judged to be relevant.

The Committee consider that the expression “accused parly’ in
this enactment must not be understood as constituting the minister
a parly at the bar of the Presbytery. for, by the supposition made,
the Presbylery have not as yet resolved, even as prosecutors, that
there is any rclevant ground of charge against him, Bul an allegation
has becn made to his prejudice, and the Presbytery arc about (o
consider the question as to whether it will be their duty orF not to
serve him with a libel: and in order that he may sufler no injustice,
ihe Preshytery must specially swmmon him to attend their meeting
in his place as a member, and must intimate to him delinitely the
form which the accusation, if they shall resolve to take it up and
charpe him with it, will assume in their hunds.

The Conunittee consider that, if the Presbytery belore serving the
libe) shall make any change upon the form in which it appeared in
the copy with which the minister had been presiously furnished,
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they must, before serving it, agatn (urnish him with a copy, and
agatin summon him in the terms of 1his cnactiment.

The Committee are of opinion that the expression regidar foro,
cployed in the first clause of this enactment, indicates that the
Presbytery cannot competently proceed in absence of the minister,
without repeating the process of sumnoning three times, according
(o 1he old practice.

The Commitice further consider that the minister, or any other
member of Court, may take a dissent and compliint against any
judgment of the Presbytery, by which the libel is found in any respect
relevant, or the reverse, whether that judgment be stinply a resolution
to serve or not ta serve the libel, or a particular deliverance ot any
particular point raised. The € onunitice think that any such dissent

or complaint must go to the Provincial Synod, if it meet before the
General Assembly, but that it will not sist procedurc until the

Presbytery shall huve evidence belore them that the libel has been
duly served.

1. {1 has been cnacted that, when a Presbytery have resolved to
order « libel to be served, the accused minister shall ipso facto cease
(o exercise his functions until the libel shall have been dispased of.

The Committce have to obscrve here, in the first place, that this
rule has no application while the Presbytery are only considering
the relevancy of a libel, which they are proposing themsclves to
serve as prosccutors, and before they have actually resolved to serve
it This observation illustrates the importance of what has been said,
in relation to the previously considered enactment, as to {he minister
being not yet a party at the bar.

Bul the Committee have to observe, secondly, that the expression
resolved 1o order in this enactiment, shows that the minister beconcs
a parly at the moment when the resolution to have the fibel served
has been come to. The Presbytery, thevefore, must noet wait, before
acting upon the rufe bere laid down, until they shall have proof of
the libed having been actually served, but mwust, in the face of ull
dissents and complaints, proceed at once to take charge of the
minisler’s pulpit and congregation, according to the old law in
cases of suspension,

4 N has been ehacied that, after a libet shall have been served by a
I'resbylery, it shall be a competent ground on which the Preshylery
may refer the case to the Supcrior Courts, that it docs not appear
expedient, in the circumstances, for the Presbylery to act both as
prosecutors and judges. |

The Committee consider that the Presbytery cannof competently
adopt this procedure, until, at @ meeting subscquent to that al which
the resolution to order the libel to be served his been come to, they
shall have competent evidence before them that the libe! has been
actually scrved in due form according lo (he old faw,

‘The Convnilice consider that the expression Superior (owrts
implics that the reference is to be made to the next Superior Court,
15 the case may be; the Synod, if it meet before the General Assenmibly
and the Assembly itself, if fherc be no previous meeting of Synod,
and the Commission of Asscmbly only in the cvent of the
Assembly having specially ecmpoweredthat body to receive complaints
or appeals in the particular case, The Committee think that if the
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refcrence o to the Synod, the Syaod may take one of three courses.
It may cither differ from the Presbylery and dismiss the reference,
!'f.'quil'ing the Presbytlery (o try the case themselves; or, secondly,
it may sustain the reference, and resolve itself to try the cuse; or,
thirdly, it may sustain the reference, and refer the case on (o the
General Assembly.

As it is very desirable that the words of the Presbytery’s deliver-
ance tn such a reference should be clear and exact, the Commitice
would suggest the following form:—

“It having been duly certified to the Presbylery that the libcl
against Mr. A. B. has now been served in due form, and the matter
being now ripe for further procedure, the Presbytery, after carefut
consideration, {ind that it does not appear expedient in the
circumstances for them to act both as prosecutors and judges,
aitd thercfore, they hereby refer the case to the Synod of

at thetr mecting in next, (or, as the
case may be, to the General Assembly, etc.).”

The Commiltee arc of opinion, that although a complaint or
appeal would at this stage prevent the Presbytery from taking any
other step, it should not be considered as preventing them from
making the reference allowed by this enactment.

5. 1t has been enacted that a similar reference may be made, on
the ground of its not appearing expedient for the proof o be taken,

cxceplt in the presence of those who have the power of giving a final
deliverance as to its effect.

The Commitiee would observe, first of all, as to this enaclment,
tirat it applies, not only to the case in which (he Presbytery are
prosecutors, but also (o that in which other parlies arc proseculors,
and that it takes for granted that in this last case the libel must be
scived before it has been found relevant, and the relevancy judged
of according to the old law.

The Committee would observe, sccondly, that the form of refer-
cice for the Presbylery ought 1o be varied as follows, in the case i
which the Presbylery are not the prosecutors:—

“The libel having now been found relevant, and the matter being
now ripe for further procedute, the Presbytery, after careful
consideration, lind that it does not appear expedient, in the
circumstances, for the proof to be taken, cxcept in the presence
of those whe have the power of giving a final deliverance as 1o
its effect, and, therefore, the Presbylery hereby refer the case (o
the Synod of - at their meeting in
next, (or, as the case may be, 10 the General Assembly, efc.).”

The Committee would observe, thirdly, that this enactment
furnishes a ground on which the Synod may also refer the case 1o the
Assembly. The Synod, however, may do so on other competent
grounds.

The remaining parts of thesc two lasi-mentioned enactments refer
to the General Assembly’s own procedure, and the Comnuliec
think it unnecessary to make any remark upon them.

6. The same remark applics to the last enactment in order of
application, by which il has been made competent for the Assembly

to correcl a libel, and to appoint the case to be tried with the amended
libel.
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It appears to the Commutice that, for the piesent, they have

sufticicntly chischarged their duty, in laying these suggestions before
the Asscinbly,

ACT XIV, 1360—ACT ANENT REVISAL OF LIBFLS WHEN A PRESBYTERY
ARE TiJE LABELLERS

The General Assembly, with consent of a majority of Presbyteries,
cnacl and ordain:—

That when it is proposed in a Presbytery that they should them-
selves be the libellers, in a case of charge against a minister of this
Church, they shall not adopt any form of libel without having first
submitted it for revision to the Legal Adviser of this Church.

ACT XV, 1860-—AcTt ANENT REVISAL OF LIBELS WHEN ANY PARTY
OR PARTIES, OTHER THAN THE PRESBYTERY, ARE LIRFLLERS

The General Assenibly, with consent of a majority of PPresbyleries,
enact and ordain:—

That when a libel in case of charge against a minister of this Church
shall be brought before a Presbylery by any party or parties, other
than the Presbytery, the Presbytery shall not proceed (o serve the
said libel, or to consider its relevancy, until they have ascertained
{

hat the fﬂl‘ﬂ‘! of it has been submitted for revision to the Lepal
Adviser of this Church.

ACT 1], 1883—Act ANENT MODE OF TAKING EVIDENCE N
Cuurcn Courts

The General Assembly, with consent of a majority of Presbylerics,
hereby declare and enact,—That tn all cases in which it 1s necessary
(o0 lead cvidence before any Court or Special Commission of this
Church, 1t shall be lawlul for such Court or Special Commission to
appoint, at the joint cxpense of the parties, a skilled Shorthand
Writer (o take down such evidence (who shall promise {0 make a
fasthful record); that he shall read over to cach witness, at the closc
of his evidence, what he has taken down, that said witness may say
vhicther he admiis it to be correct, and that afterwards he shall wrile
ottt i Tull (he evidence so tiken down by him, and certify the same
as correct; and the Moderator or Chairman shall atso attest the same
and the record of evidence thus altested shall be held as valid, and
be proceeded upon as the evidence in the case; and further, it shall
not be competent, priot to the closing of the proof, to record reasons
for any complaint or complaints against any decision of the Court
or Special Comnussion on the admissibility of evidence, but thai,

when the proof has been declared closed, such reasons may be
recorded.
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Questions of Evidence, etc., that may be raised in the consideration
of a Lihel

It is impossible here to enter at any length into the law of evidence,
but the following remarks may be of use in practice:—

. Who are competent witnesses?

Many disqualifications formerly sustained are now abolished.
The remaining may be classed under three heads.

(1) Memal Incapacity.—Insane persons and idiots cannot of
course be received. Chitdren under twelve are not examined on oath,
but they are admissible il they appear to be sensible of the duty of
telling the truth, and even when so young as to be incapable of this,
they are sometimes admitted, but must be corroborated by adults.

(2) Relationship of Husband and Wife.—In criminal prosecutions
neither spouse can give evidence for or against (he other, unless he or
she is the injured party. All other relations are compeient witnesses
for or against each other. The effect of natural aflection or bias is
left for remark on credibility.

(3) Undue Bias—such as having been bribed, or tutored as to what
evidence to give, or cherishing malice and itl-will against the accused.—
These are still nominally grounds of disqualification, but in fact are
rarely if cver sustained as objections to compeliency. Very strong
grounds of [act are required, otherwise a witness, favourable to the
accused, might disqualify himself from giving evidence against him
by admissions falling under these heads.

Agency is not now a disqualification, but the law-agent, or person
acting as such, cannot be compelled to disclose what was comimiticd
to him in that character, unless he is adduced as a witniess by his
own client. This docs not extend to the case of a confidential friend,
or cven spiritual adviser.

The character of a witness, however bad, does not disqualify; i1
affects his credibtlity only.

There is often a peculiar delicacy in the position of & member of
presbytery on this head. Where the libe is at the instance of the
Presbytery, they unite the functions ol prosecutors and judges,
unless they adopt the course allowed by Act X, Assembly 1854.
But usually no member of Presbytery will be admissible as a wilness
unless he carefully abstains from all pacticipation in preparing of
judging of the cause. When, on the other hand, the libel is at the
instance of a private party, the members of Presbytery are bound 1o
confine themselves sirictly to the judicial character, and assistance
given by them to the preparation of the cause will disqualify them for
taking part in the deliberations.

Leading questions (f.e. asking a witness “Did he do or say so and
so”" in place of “What did he do or say?”) arc only allowed in the
introductory part of the examination in chief; but when the wilness
shows hostility, reluctance, or forgetfulness, it is permitted to recall
circumstances by leading questions; and such questions are always
allowed in cross-cxamination.

A witness ought not to be in Court while previous witnesses arc
examined: but it is not now imperative 1o reject a wilness on the

ground of his having been so in Court. The Court may judge whether,
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in the circumstances, injustice could be done by his examination
being allowed.

2. What is competent evidence?

The questions put must be more or less pertinent to the cause.
A witness must depone not only to his knowledge, but to his causc
of knowledge. He must likewise speak to what he himself knows,
not 1o what he has heard. Tt must be particularly remarked, that it is
not competent for a witness 1o tell what a third party may have toid
him. This is hearsay—not evidence—and such questions ought
never to be permitted to be asked or answered, with the following
exceptions. It is competent to ask a witness 10 speak 10 what he has
heard said by a partly deceased—or by the accused—or by any one
in the presence of the accused-—or to what was said at the time the
act charged 100k place, il such observations formed part of the res
gesta—or to a common rumour or fama in the neighbou rhood.

A witness examined as to facts cannot be competenily asked his
opinion generally; but he may be asked what belief or inipression
was produced at the time by the facts sworn to. But persons of skill
may be examined as to their opinion on the facts, or on incidental
points of the cause. Engineers, medical men, etc., arc admissible in
this capacity.

A witness may look at writings of his own made at the time, 10
refresh his memory, but not at those of another.

Although no witness is bound to criminate himsell, it is competcit
to ask the witness questions having criminatory tendency, be being
warned by the Court that he is not bound 1o answer them. If the
witness declines to answer, the circumstance is, of course, taken its an
clement of prool.

The depositions or solemn declarations ol wilnesses are taken
down in writing, and signed by them and the Moderator and Clerk.

It sometimes happens that the depositions or solemn declarations
of aged persons, or parties about to leave the country, arc taken out
of Court, and produced in evidence. It seems impossible 1o {ix any
general rule as to the admissibility of such depositions of declar-
ations. If, however, the partics so examined shall be in a situation,
on the day of trial, to be adduced as witnesses, the deposition or
declaration will, of course, go for nothing.

The examination for the prosecution being concluded, the accused
is entitled to cross-examiination, and when the whale proceedings for
the prosccution ate closed, he is entitled to cafl and examine wit-
nesses on his own behalf,

The Presbytery, or any authorised Commission trying the casc,
must then declare the proof concluded, and proceed to consider
its import.
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